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Dear Parties:

A Proposal for Decision (PFD) was issued in this case on January 22, 2024.
The PFD recommended that the Texas Commission on Environmental Quality
(Commission) issue the water rights permit sought by the Port of Corpus Christi
Authority of Nueces County (Applicant) with certain modifications to the draft
permit. On February 20, 2024, Applicant; the Executive Director (ED) of the
Commission; and Ingleside on the Bay Coastal Watch Association and Encarnacion
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Serna (Protestants) filed exceptions to the ALJs’ PFD.! On February 29, 2024,
Applicant, Protestants, and the ED filed replies to the other parties’ exceptions. As
discussed below, the ALJs have considered the exceptions, replies, and evidence in

the case, and the ALJs recommended the corrections or amendments to the PFD
found herein.

Drought Contingency Plan

Protestants re-argue that the plain language of the rule requires Applicant to
submit a drought contingency plan (DCP) with its application. Protestants largely
take issue with the ALJs’ analysis of the language within 30 Texas Administrative
Code section (Rule) 288.22. The ALJs disagree with Protestants’ arguments and
determine that the PDF adequately addresses Protestants’ arguments. In addition,
Protestants take issue with use of “context” in construing Rule 288.22 under a
plain language analysis. However, the “context” described is the other language
used in the TCEQ Rules, and it is a well-established principle of statutory
construction that a statute or rule should be read in its entirety; in context; and not
in isolation.>

The ALJs make no changes based on exceptions relating to this issue.

Water Conservation Plan

Both the ED and Protestants excepted to the PFD relating to Applicant’s
water conservation plan (WCP).3 In her exceptions, the ED takes issue with the
ALJ’s application of Rule 288.5 to Applicant’s WCP. The ED does not address the
ALJs’ statutory construction analysis of Rule 288.5 but focuses largely on her
program staff’s review and a need for deference to her interpretation of Rules 288.5

! The exceptions were timely filed following an extension of time to file exceptions and replies was granted in this
case.

2 See, e.g., TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011) (“We further consider statutes
as a whole rather than their isolated provision”).

3 Applicant also addressed the water conservation plan in its exceptions, but did not identify any proposed changes
to the PFD.
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and 288.6. Both of which were discussed and considered in the PFD.* The ALJs
find that the ED’s exceptions do not warrant substantive changes to the PFD.>

In their exceptions, Protestants re-argue issues relating to whether Applicant
met the requirements of chapter 288 of the TCEQ Rules with its submitted WCP
and whether Applicant demonstrated no feasible alternative. Protestants also take
issue the PDF identifying desalination supportable under the definition of
conservation. The ALJs fully considered and addressed all of Protestants’
arguments in the PFD and make no changes based on exceptions relating to this
issue.

Impacts to Vested Water Rights

In exceptions, Protestants re-argue issues relating to alleged impacts to
vested water rights and the return of surplus water. The ALJs fully considered and
addressed all of Protestants’ arguments in the PFD and make no changes based on
exceptions relating to this issue.

Environmental Flow Standards and Assessments

On this issue, Applicant states the ALJs accurately described the
disagreement between the parties on the issue whether Section 11.147(e-3) of the
Texas Water Code supplants any requirements for additional ‘assessments
performed under Sections 11.147(d) and (e) and Sections 11.150, 11.151, and
11.152.” The ALJs characterized this as a pure question of law and deferred to the
Commission on this issue.® However, in its exceptions, Applicant urges the ALJs
to consider that the Commission has recently articulated a more concrete position
on this issue in a related appeal.” In a brief before the Travis Conty District Court,
the Commission’s lawyers argued that Section 11.147(e-3) of the Texas Water

4 PFD at 23-24, 27-28.
5 This does not include the clerical corrections identified below in the Conclusion.
6 PFD at 54.

7 Applicant cites BRIEF OF DEFENDANT, Nat’l. Wildlife Fed’n v. TCEQ, Cause No. D-1-GN-20-007096 (98th
Dist. Ct., Travis County, Tex. June 16, 2023).
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Code does supplant any requirements for additional ‘assessments performed under
Sections 11.147(d) and (e) and Sections 11.150, 11.151, and 11.152.” Applicant urges
changes to Conclusions of Law Nos. 26 and 27 to reflect this alleged new position
of the Commission. However, the ALJs do not consider this position a final
position of the Commission (as a deliberative body) and decline to alter their
recommendation on this issue. Therefore, the ALJs continue to defer to the
Commission on this pure question of law. On this question, no other party raised
any argument that was not fully addressed and considered in the PFD. The ALJs
make no changes based on exceptions relating to this issue.

Permit Conditions

Without deciding the issue of whether additional assessments were required
under Sections 11.147(d) and (e) and Sections 11.150, 11.151, and 11.152, the ALJs
found that Applicant’s proposed construction and operation of the proposed
permit at the proposed location, is reasonable, and as it is designed, takes
significant measures to mitigate adverse impacts, if any, on fish and wildlife habitat.
However, the ALJs also noted that the Draft Permit itself does very little to require
any of the measures proposed by Applicant short of specifying the location of the
structures and requiring mesh screens of an unspecified size. Therefore, should the
Commission decide additional assessments are required beyond simply the
implementation of adopted environmental flows, the ALJs recommended some
modifications to Special Condition 5.B to ensure that the Applicant’s proposed
mitigation and protection measures are memorialized in the permit. In their
analysis on page 73 of the PFD, the ALJs recommended the following amendments
to Special Condition 5.B to implement Applicant’s reasonable mitigation strategies:

5.B. Permittee shall implement reasonable measures in order to reduce
impacts to aquatic resources due to entrainment or impingement.
Such measures shall include, but shall not be limited to, following the
design criteria proposed in the Application for the diversion
structure(s) and the installation of 1/4 inch by 1/4 inch wire mesh
screens at the diversion structure(s).

These amendments are also reflected in Ordering Paragraph 1 on page 19 of the
Proposed Order. However, as the ED noted in her exceptions, Finding of Fact
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(FOF) No. 97, on page 13 of the Proposed Order is inconsistent with the AL]Js’
analysis in the PFD and the Ordering Paragraph. The ED is correct, FOF 97 should
have similarly read:

97.  The proposed location and proposed design of the proposed intake structure
ensure that reasonable measures have or will be taken to maintain fish and
wildlife habitats. Special Condition 5.B should be amended to capture
Applicant’s reasonable mitigation strategies proposed in the Application as
follows:

5.B. Permittee shall implement reasonable measures in order to reduce
impacts to aquatic resources due to entrainment or impingement. Such
measures shall include, but shall not be limited to, following the design
criteria proposed in the Application for the diversion structure(s) and the
installation of 1/4 inch by 1/4 inch wire mesh screens at the diversion
structure(s).

With this change, the Draft Permit contains all conditions needed to be
protective of senior water rights holders and fish and wildlife habitats.

This error was the result of clerical oversight during the editing and review
process. The ALJs agree with the ED’s recommendation that FOF 97 be revised to
reflect whatever revisions, if any, the Commission adopts to Special Condition 5.B,
and that it be consistent with Ordering Paragraph 1.

In exceptions, Applicant proposed amendments to the ALJs’ proposed
Special Condition 5.B. Applicant argues the ALJs’ proposal “freezes the Port
Authority’s ability to implement ‘reasonable measures’ to a single design report
from May 2019—nearly five years ago. Such a limitation hinders the Port
Authority’s ability to engineer and implement intake-structure designs that reflect
current best practices and technological developments.”® Applicant therefore
suggests that Special Condition 5.B be modified from the Draft Permit to instead
read:

8 Applicant’s Exceptions at 17.
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5.B. Permittee shall implement reasonable measures in order to reduce
impacts to aquatic resources due to entrainment or impingement.
Such measures shall include, but shall not be limited to, following
design criteria that achieves a maximum intake structure velocity of
0.5 feet per second, and the installation of a screening device at least
as protective as 1/4 inch by 1/4 inch wire mesh [screens] at the
diversion structure(s).

Protestants agree with Applicant that the Permit should include a specified
flow through velocity, and re-urge arguments made in briefing that the flow
through velocity should be measured and monitored instantaneously at the intake
screens. The AL]Js rejected this proposal for measuring and monitoring in the PFD
for the reasons stated therein, primarily that the evidence shows that the structure,
as designed, will maintain the 0.5 feet per second flow through velocity and because
there is no record evidence to support that measuring and monitoring the flow
through velocity is feasible or practicable.

When analyzing the evidence and making their recommendations, the ALJs
considered Applicant’s approach of specifying the required flow thorough velocity,
rather than holding Applicant to its proposed design criteria, however, the
Applicant’s evidence of how its proposed diversion structures would mitigate harm
to fish and wildlife habitat relied upon criteria that went beyond flow through
velocity and screen size.® Specifically, the proposed depth of the intake structures
and the height above the bay floor were both relied upon by Applicant’s experts as
evidence that the structures will mitigate harm to certain species. As was discussed
in the PFD, it is possible these design criteria go beyond the residual assessments
and mitigation that the Commission will ultimately decide are required by Texas
Water Code Sections 11.147(d) and (e) and Sections 11.150, 11.151, and 11.152, but
none of the experts in this case parsed out which of Applicant’s proposed design
criteria and mitigation strategies were necessary or superfluous. Therefore, the

9 See PFD at 69-70 (“placing the top of the proposed intake structure 10-12 feet below the surface (as proposed in
the Application) will avoid diversion of water from the more densely populated upper water column of the Bay,
allowing most larvae and small organisms to simply float over the top of the structures; and by dredging below grade
and placing the structures five feet above the dredged bottom, the structures will avoid direct impact to benthic
communities”).
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ALJs recommended an approach that captures all of Applicant’s mitigation
strategies.

In exceptions, the ED argues that the changes to Special Condition are not
required. The ED contends that the inclusion of a specific screen size in this permit
will become precedential and unnecessarily burden future water right applicants.
The ED also believes specifying a screen size is not an enforceable condition by the
South Texas Watermaster. Finally, the ED also argues that the ALJs’ proposed
language is inflexible in specifying a screen size, because it could lock the Applicant
into out-of-date standards which may not be best technology available when the
structures are eventually constructed. The ED recommends that if the Commission
makes any revision to Special Condition 5.B, it should be based on the language
addressing the issue of impingement and entrainment in Water Use Permit No.
12378, issued to the Guadalupe-Blanco River Authority after a contested case
hearing. The ALJs note that the Draft Permit language in Special Condition 5.B
appears to be identical to the language adopted in Water Use Permit No. 12378
with respect to entrainment and impingement.

The ALJs are cognizant of the benefits of maintaining some degree of
flexibility in the permit, to account for potential improvements or needed design
changes, however, without knowing which specific mitigation strategies, if any, the
Commission will deem necessary, the ALJs are reluctant to recommend any
changes to their proposed amendments to Special Condition 5.B (and
corresponding corrections to FOF 97). The ALJs also note that, should Applicant
require any significant changes to the diversion structures, Texas Water Code
Section 11.144 appears to already require such changes be submitted for approval
by the ED. Accordingly, other than the corrections to FOF 97 to make it consistent
with the ALJs’ analysis and Ordering Paragraph 1, the ALJs do not have any
recommended modifications to the PFD or Proposed Order regarding special
conditions.

Other Issues

In exceptions, Protestants re-argue that the application was deficient because
it failed to identify the location of where surplus water may be returned. The ALJs
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fully considered and addressed all of Protestants’ arguments in the PFD and make
no changes based on exceptions relating to this issue.

Transcript Costs

Protestants urge that the transcript costs should be reallocated to Applicant.
The PFD addresses this issue, and the ALJs make no changes based on exceptions
relating to this issue.

Conclusion

In light of the above, the ALJs’ PFD is corrected or amended in the following
manner:

. FOF 97 is corrected to read:

The proposed location and proposed design of the proposed
intake structure ensure that reasonable measures have or will be
taken to maintain fish and wildlife habitats. Special Condition
5.B should be amended to capture Applicant’s reasonable
mitigation strategies proposed in the Application as follows:

5.B. Permittee shall implement reasonable measures in order to
reduce impacts to aquatic resources due to entrainment or
impingement. Such measures shall include, but shall not be
limited to, following the design criteria proposed in the
Application for the diversion structure(s) and the installation of
1/4 inch by 1/4 inch wire mesh screens at the diversion
structure(s).

With this change, the Draft Permit contains all conditions
needed to be protective of senior water rights holders and fish
and wildlife habitats.

Applicant also made several exceptions to address typographical
inconsistencies and the ALJs adopt them as follows:
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. FOF 37 is corrected to read:

Applicant provided information to the requests in the wholesale public
water supplier WCP form which are the same as in 30 Texas
Administrative Code § 288.5(1)(A) - (D).

. FOF 80 is corrected to read:

30 Texas Administrative Code Chapter 298, Subchapter F sets
the environmental flow standards for 19 described measurement
points, including subsistence flows by season, base flows, large
seasonal pulse, and annual pulse for each of these points.

. FOF 85 is corrected to read:

Applicant provided detailed assessments as to the effect of the
Draft Permit’s issuance on fish and wildlife habitats.

No other changes are made. With this letter, the PFD is ready for the
Commission’s consideration.
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